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In STB Finance Docket No. 34060, we are granting final gpprovd for an exemption sought by
Midwest Generation, LLC (Midwest). The exemption will permit Midwest to congruct arall line
connecting its plant to track operated by the Union Pacific Railroad Company (UP). We will dso
revoke the exemption in part and issue a certificate under 49 U.S.C. 10901.

In STB Finance Docket No. 34060 (Sub-No. 1), we are granting Midwest’ s request for a
determination that, in building and operating this new lineg, it is entitled under 49 U.S.C. 10901(d) to
crossthe track of the lllinois Centra Railroad Company (IC). We are dso requiring the partiesto
enter into negotiations to set the compensation and terms of operation for the crossing.

BACKGROUND

By decision served on March 21, 2002, and published in the Federal Register on March 27,
2002, a 67 FR 14771, we found, subject to consideration of the environmental impacts, that Midwest
met the standards of 49 U.S.C. 10502 for exemption from the prior approva requirements of 49
U.S.C. 10901 to build arail line approximately 4,007 feet long in Will County, IL.> Theline will

! Midwest stated that it would contract with another railroad to perform rail operations over
theline. Midwest acknowledged that it would retain aresdua common carrier obligation to provide
(continued...)
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connect Midwest’s power plant in Joliet, IL, to nearby track owned by UP. Currently, this power
plant isdirectly served only by IC. We stated that, upon completion of the environmentd review
process, we would issue afina decision addressing the environmenta impacts and, if gppropriate,
make the exemption effective a thet time.

Midwest’ s build-out to UP s line would cross track controlled by IC. The track to be crossed,
cdled the“Ladder Track” by IC, isacurrently unused track segment that can be utilized to distribute
cars within a currently unused yard that is under the exclusive control of IC. 1C has refused to grant
permission to cross the Ladder Track. By petition filed in STB Finance Docket No. 34060 (Sub-No.
1) on June 19, 2001, Midwest asks that we determine that 1C is required to alow the crossing under
49 U.S.C. 10901(d).

On duly 13, 2001, IC filed areply in opposition to Midwest’s crossing petition. 1C argues that
(2) there is an dternate configuration that would diminate the need to crossitstrack and (2) the
construction would adversdly affect its future use of the crossed line? |C aso raised an objection to
our jurisdiction to consider the crossing under section 10901(d). In our March 21, 2002 decision, we
regjected this objection.

On April 12, 2002, our Section of Environmental Anadysis (SEA) served an environmentd
assessment (EA). SEA andyzed the construction of two routes. (1) Midwest’ s proposed route (Route
A); and (2) IC' s suggested dternate configuration that would not involve the crossing of its track
(Route B). SEA preliminarily concluded that, based on the information provided from al sources as of
the date of the EA, neither Route A nor Route B would significantly affect the qudity of the human
environment if the preliminary mitigation conditions proposed in Chapter 7.0 of the EA were imposed.

Severd comments to the EA were submitted. After considering the comments, SEA issued a
post environmenta assessment (Post EA) reaffirming its preliminary conclusion that neither Route A nor
Route B would result in Sgnificant environmental impact if gppropriate mitigation measures are imposed
and implemented. Accordingly, SEA further determined that there was no need to prepare an
environmenta impact atement. The final mitigation conditions recommended in Chapter 3 of the Post
EA differ in minor repects from the preliminary mitigation conditions proposed in Chapter 7.0 of the
EA. Thefind mitigation conditions are listed in the Appendix to this decison.

1(....continued)
srvice over theline

2 Theseissues were aso discussed in pleadings filed by Midwest on July 26, 2001, and by IC
on August 6, 2001.
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DISCUSSION AND CONCLUSIONS

Condiruction Exemption. Our conditiona gpprova of the congruction exemption in our
decision served on March 21, 2002, was made subject to our completion of the environmenta review
process and on Midwest’ s compliance with any environmenta mitigation conditions developed out of
that process. With the assstance of SEA, we have andyzed the environmental impacts of constructing
Route A and Route B, as well as the reasonably foreseeable rail operations.

Inthe EA, SEA explained that, asto Route A, the route sought by Midwest, with the mitigation
proposed therein: (1) no property owners would lose access as aresult of congtruction; (2) there are
no known hazardous waste sites within the right-of-way; (3) while thereis an environmenta justice
Community of Concern in the area, there would be no “high and adverse impacts’ on that community;
(4) there would be no adverse effects on groundwater, wetlands, or floodplains, (5) there would be no
impacts on threstened or endangered species and only minimal impacts to wildlife due to converson of
land within the footprint of the rail bed from use as a habitat; (6) there would be no at-grade road
crossings and related impacts; and (7) there would be no impacts on cultura or recreationa resources.
Moreover, the commencement of operations over Route A would have the beneficid effects of reduced
locomoative idling time and shifting movements further from a neighborhood as compared to the current
operations. Route B would involve more train movement than Route A and the resulting possibility of
increased emissons and noise.

In the Post EA, SEA discussed 14 issues raised in response to the EA (most of the issues were
raised by |C) and proposed minor modifications to the mitigation conditions In response to a request
by SEA, Midwest had provided additiond information indicating that the construction would not result in
increased train congestion elsawhere or interference with commuter train movements.  Other important
Issues discussed in the Post EA were an historic preservation issue, an issue of whether adrainage ditch
was awetland deserving of mitigation, the effect of Route A on ariparian meadow, effects on aquatic
wildlife, and effect on sefety of rail and congtruction workers.

3 Wewill not discuss each of the 14 issues and SEA’s comments on them because the Post
EA will be added to the record and we are adopting the andysis contained in it as our own. We note
that, as discussed in the Post EA, some of the comments addressed environmental problems that might
aise evenif there were no congruction at dl. Also, IC argued that the congtruction would cause
environmenta problems by interfering with 1C s future use of the Ladder Track, but as the Post EA
explained, the possbility of future use of that currently unused track is unknown and speculaive.

-3-



STB Finance Docket No. 34060, &t d.

We are adopting SEA’s findings and its conclusions in the Post EA as our own.* We are
satisfied that congtruction and operation of the proposed line under the conditions recommended by
SEA would not have a significant adverse impact on the environment.  This concludes the environmenta
review processin thiscase. Accordingly, we find it ppropriate to grant the requested construction and
operation exemption for Route A, the route proposed by Midwest, subject to Midwest’s compliance
with the mitigation conditions developed in the Post EA. A list of those conditionsis atached as an
gppendix to this decision.

Crossing Petition. Having determined to authorize the proposed construction, we now turn to
the request by Midwest that we exercise our authority under 49 U.S.C. 10901(d)(2) to resolve the
controversy between the parties asto whether Midwest is entitled under 49 U.S.C. 10901(d)(2) to
crossthe IC track with thisline. Section 10901(d)(1) provides as follows:

(d)(1) When a certificate has been issued by the Board under this section authorizing the
congruction or extension of arailroad line, no other rail carrier may block any
congtruction or extensgon authorized by such certificate by refusing to permit the carrier
to crossits property if —

(A) the condtruction does not unreasonably interfere with the operation of the
crosed ling;

(B) the operation does not materialy interfere with the operation of the crossed
ling; and

(C) the owner of the crossing line compensates the owner of the crossed line.

Section 10901(d) is triggered “when a certificate isissued by the Board under this section
authorizing the congtruction or extension of aralroad line. . . .” Here, we have acted by granting an
exemption from section 10901 rather than by exercisng the authority that provison confers. In
Louisville & Jefferson County Riverport Authority and CSX Transportation, Inc—Congtruction and
Operation Exemption-n Jefferson County, KY, 4 1.C.C.2d 749 (1988) (Louisville & Jefferson), our
predecessor, the Interstate Commerce Commission (ICC or Commission), issued a certificate for aline
for which exemption authority had been sought and granted, stating, 4 1.C.C.2d at 752-53 (footnotes
omitted):

4 The Post EA is not attached to this decision, but it will be placed in the docket file as part of
the record of these proceedings.
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The broad policy enunciated by Congress [in section 10901(d)] can and should be
gpplied to individud transactions we have exempted. . . .[l]ssuance of aroutine
certificate, when the other requirements of 810901(d) have been met, assures that the
crossing carrier will be able to serve the shippers for which the Commission has found
congtruction to be in the public interest. Thisinterpretation

fulfillsthe legidative god to prevent exiding carriers from blocking

new congtruction by their potential competitors.

In concluding that it could issue a certificate “ summarily” in an exemption proceeding, the ICC cited its
similar approach to addressing offers of financia assistance in abandonment casesin Exemption of Out-
of-Sarvice Rall Lines, 2 1.C.C.2d 146 (1986), where it reversed an earlier policy of declining to apply
the forced sdle provisons of the satute in exemption cases. The ICC thus revoked the exemption it had
granted in part o as to issue a certificate under 49 U.S.C. 10901.

Likewise, we will summarily issue acertificate here. We do so notwithstanding that neither party
has raised thisissue in their pleadings and that, in recent cases where we have granted exemptions from
the statute to permit constructions, we have not observed this formality in related crossing cases. At
least one court has recently stressed the statutory requirement for the issuance of a certificate in crossing
cases,” and our doing so here, while perhaps unnecessary, would comport with precedent in Louisville
& Jefferson

Accordingly, we revoke our grant of exemption to Midwest in part so asto issue a certificate
under 49 U.S.C. 10901. We revoke an exemption where we find that application, in whole or in part,
of aprovison of the statute is necessary to carry out the trangportation policy of section 10101. The
Issuance of a certificate pursuant to section 10901, aministerid act, isjudtified by the public interest
findings we have made in the exemption proceeding and the need to remove any possible room for
doubt that the statutory requirements for the implementation of 49 U.S.C. 10901(d) are met.

IC does not use, and has not been using, the track to be crossed. Midwest witness R. Michael
Bdes dates that the track is not in operating condition and is not able to be used for service in its current
condition.® Because IC does not use, and has not been using, the segment to be crossed, the operation
of the crossing cannot presently have an adverse effect on IC' s operation of the crossed line. 1C
Witness Thomas J. Goodwine maintains, however, that because the crossed track connects IC's main
line with 1C stracks in the west Sde of the South Joliet Yard, the Route A crossing could interfere with

® Keokuk Junction Ry. Co. v. STB, 292 F.3d 884, 885 (D.C. Cir. 2002).

6 Petition, Exhibit A, a 3.
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IC’ s future ability to use that yard to respond to changing operationa needs in the Chicago area.
According to witness Goodwine, the yard could be brought back into service to serve new treffic, to
relieve congestion at other IC facilities, or to be an overflow yard in the event of repair work at other IC
fadlities

IC splansfor the future of the track lack any specificity. Evenif the yard is brought back into
sarvice, I1C has not shown that this crossing would have an adverse operationd impact. In our decison
served on March 21, 2002 (at 4), we granted |C discovery requests that were relevant to its claim of
future interference. 1C has had ample opportunity to supplement the record with additiona evidence
supporting its alegation of undue interference but has not done so. Thus, we see no reason why either
the condruction or operation of this new line would interfere in any sgnificant way with operation of the
IC line to be crossed.

Compensation and Other Terms. We agree with Midwest that construction need not be delayed
pending determination of the compensation and terms of operation.” Construction of the crossing may
begin immediately upon the effectiveness of thisdecison. See Illinois Central Railroad Company —
Petition for Crossing Authority — In East Baton Rouge Parish, LA, STB Finance Docket No. 33877
(Sub-No. 1) (STB served May 13, 2002); Louisville & Jefferson, 4 1.C.C.2d 749, 755 (1988). If the
parties are unable to agree on the compensation or terms of operation, either party may submit the
dispute to the Board. 49 U.S.C. 10901(d)(2). We will reserve jurisdiction over the proceeding until all
issues are resolved.

As conditioned, these actions will not significantly affect either the quality of the human
environment or the conservation of energy resources.

It is ordered:

1. For thereasons explained in the Post EA, we adopt the mitigation measures set forth in the
Appendix to this decison.

2. The exemption conditionaly gpproved in our decison served on March 21, 2002, is effective
on the effective date of this decision, subject to the condition that Midwest comply with the mitigation
measures adopted in the Appendix to this decison.

3. That exemption isrevoked in part and a certificate isissued pursuant to 49 U.S.C. 10901.

" Inthis case, the terms of operation of the crossing need not be worked out in advance in
order to avoid any interference with IC’ s operation of the crossed line because IC is not currently
operating over the line to be crossed.
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4. ICisdirected to permit Midwest to crossits line to enable the construction and operation of
the line authorized here.

5. Within 45 days of service of this decison, Midwest and IC will negotiate the compensation
and terms of operation, and Midwest will file areport with the Board.

6. The Board reserves jurisdiction over this proceeding until the compensation and terms of
operation are established.

7. Thisdecison is effective on the date of service.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary
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APPENDIX

ENVIRONMENTAL MITIGATION MEASURES FROM CHAPTER 3 OF POST EA®

Land Use

1

Water

Midwest shall develop dl Stesreated to the proposed rail congtruction, including staging aress,
borrow/spoil sites, and haul roads, in accordance with al applicable environmenta regulations.

Midwest shall dispose of al waste materia generated during congtruction in accordance with
gpplicable Federa, state, and local regulations.

Should hazardous wastes be encountered in the project area during the proposed construction,
Midwest shal handle and dispose of such wastes in accordance with gpplicable Federd, Sate,
and locdl regulations.

As agreed to by Midwest, Midwest shdl obtain the required Will County building permit prior to
initiating congtruction activities covered by the permit and shal comply with dl conditions
attached thereto.

Resour ces

As agreed to by Midwes, if it congtructs Route A, it shal congtruct the Sugar Run bridge
abutments behind the wing walls of the existing UP culvert.

As agreed to by Midwest, no fill shal be discharged into “waters of the U.S.” asaresult of
congtruction of Route A or Route B.

As agreed to by Midwest, no herbicides shdl be used in right-of-way maintenance of either
Route A or Route B.

As agreed to by Midwes, it shdl ingal the embankment and retaining walls early on to prevent
incurdgonsinto environmentaly sendtive aress.

8 A condition that is applicable to only one of the routes has been identified as pertaining to the

specific route.
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As agreed to by Midwes, if it condructs Route A, it shdl ingtdl coffer sheeting before
congtruction of the parapet wall between Route A and the UP line as part of the Sugar Run
bridge congtruction.

Midwest shall require its congtruction contractor to obtain a Nationa Pollutant Discharge
Elimination System permit as required by the regulations in effect a the time of congtruction.

Midwest shdl ingd| st fences or straw baes along toes of embankments where disturbed
materia may erode and straw bales dong mgjor drainage channels as required. Midwest shdll
require its construction contractor to gpply erosion control measures in accordance with the
latest edition of Illinois Procedures for Urban Soil Erosion and Sedimentation Control and The
[llinois Urban Manud.

Midwest shdl implement measures to prevent congruction materials from entering and
congruction activities from affecting any waters of the United States.

Transportation

13.  Asagreed to by Midwes,, if Route A is built, Midwest shall obtain the required gpprovas from
the Illinois Commerce Commission and Joliet Township prior to beginning condruction of the
Patterson Road bridge and shal comply with al conditions associated with the permits.

14.  Asagreed to by Midwest, Midwest shdl coordinate the construction of connections to existing
track with the affected carriersin order to prevent interference to and ensure the safety of
current rail operations.

Air Quality

15.  Midwes shdl use water suppression sorays and covered haul trucks to minimize dust emissons
during congtruction.

Utilities

16. If Route A isbuilt, Midwest shdl consult with the owners of the public utilities under the

Patterson Road right-of-way and take appropriate measures to ensure the safety and integrity of
the utilities prior to congtruction of the Petterson Road bridge.
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17.  Asagreed to by Midwest, Midwest shdl determine whether the utility polesin the western part
of the project Ste that hold raillroad sgna wires are active prior to congtruction. If the utility
poles are active, Midwest shall relocate the signal wires off of the proposed site.

Cultural Resources

18.  Based on the comments of the Illinois Historic Preservation Agency (IHPA), if previoudy
undiscovered archaeologica or human remains are found during congruction, Midwest shall
cease work and immediately contact the IHPA regarding appropriate measures to protect the
resource.



